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BEAM Circuit Judge.

Great West Casualty Conpany (G eat West) appeals the district
court' s’ grant of summary judgnent in favor of Nationw de Mitual
| nsurance Conpany (Nationwi de). W affirm

BACKGROUND

In this case, two i nsurance conpani es di spute their respective
status as primary or excess insurers. The underlying facts involve
an aut onobil e accident in which Janes Peterson was killed. LeRoy
Shot koski, a sem-tractor driver, had been delivering farm
equi pnrent nmanufactured by Behlen Manufacturing, Inc. (Behlen).
Bet ween del i veries, two stock tanks fell off the trailer and | anded
on the road. Shotkoski did not notice the missing tanks until his
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next stop. Meanwhi | e, Peterson, a local farmer, cane upon the
tanks in his own vehicle. Pet erson struck the tanks, rolled his
vehicle, and died in the accident.

The trailer involved was owned by Behl en® and was | oaded with
Behl en equi pnent, by Behl en enpl oyees. The trailer was attached to
a sem-tractor owned by BMC Transportation Conpany (BM). The
sem -tractor was then | eased to Shot koski under the business name
of K& Enterprises. Under that agreenent, Shotkoski was consi dered
t he owner/operator of the sem -tractor. G eat West insured the
sem -tractor and BMC under its business auto policy. Nationw de
insured the trailer and Behl en under its business auto policy and
its commercial general liability policy.

Shot koski, the sem -tractor driver, was under contract wth
BMC t o del i ver Behl en equi pnent t hroughout Mont ana and t he Dakot as.
Shot koski had picked up the trailer at the Behlen plant yard in
Nebraska. After |eaving the yard, Shotkoski secured the |oad of
equi pnent to the trailer. He also resecured the | oad several tines
prior to the Peterson accident, after each delivery on his route.

Pet erson's estate sued Behl en, BMC, and Shot koski for w ongf ul
death. The conplaint alleged that BMC and Behl en had negligently
| oaded and supervi sed the | oading of the trailer and t hat Shot kosk
negligently secured the | oad. G eat West defended BMC and, because
of his contract with BMC, defended Shotkoski as well. Nationw de
subsequent|ly requested that Great West al so defend Behl en, arguing
that: (1) Behlen becane a G eat West insured when the trailer was
attached to the sem -tractor; (2) Nationw de's coverage of the

’Behl en actually | eased the trailer fromG E. Capital Fleet
Servi ces under a | easel/ purchase agreenent. Behlen then charged
BMC Transportation Conmpany (BMC) a nonthly fee, equal to its
| ease/ purchase paynent, for the use of the trailer. This
interrel ationship between the two conpanies was |likely due to the
fact that both Behlen and BMC were subsidiaries of Behl en
Mar keti ng, Inc.
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trailer was excess when the trailer was attached to the sem -
tractor; and (3) therefore, Nationwide's coverage was only
inplicated to the extent that Geat Wst's coverage was
insufficient to pay the judgnent. Great West refused to defend
Behl en so Nati onwi de def ended Behl en under a reservation of rights
agreenent . Nati onwide then filed a declaratory judgnent action
seeking a ruling that G eat Wst had primary coverage for the
Peterson | awsuit.

The declaratory judgnent action was renoved to federal
district court in Chio and later transferred to the District of
Nebr aska. Meanwhile, the Peterson lawsuit was settled for
$400,000, with Geat Wst paying $280,000 and Nationw de
contributing $120,000. After the settlenment, Nati onw de requested
rei nbursenent of its $120,000 contribution and the expenses
i ncurred i n def endi ng Behl en. G eat West countered that Nati onw de
had properly paid its part of the settlenment because a Behl en
enpl oyee caused the accident by supplying a faulty stake to secure
t he 1 oad. Great West also alleged that Behlen could not be an
"insured" wunder its business auto policy because the policy
excl udes coverage for the |oading and unl oading of a covered auto
by non-enpl oyees. Therefore, Geat Wst argued that Behlen was
only covered under the Nationw de policy.

The parties filed cross-notions for sumary judgnent. The
district court ruled in favor of Nationwi de. After first assum ng
that the negligence at issue occurred during the |oading of the
trailer, the district court found that the carrier, insured by
Great West, had assuned the risk of inproper |oading. The court
then found that Nationw de's coverage was excess and that G eat
West's policy provided prinmary coverage for the accident. Because
the settlenment was within Geat West's policy limts, the court
held that Nationwi de should be reinbursed its $120,000 and the
costs incurred in defending Behlen. Geat Wst appeals.
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1. DI SCUSSI ON

W review the entry of summary judgnent de novo. Rei ch v.
ConAgra, lInc., 987 F.2d 1357, 1359 (8th Gr. 1993). Sunmmary
judgnment is proper only when no genuine issue of material fact is
present and judgnment shoul d be awarded to the novant as a matter of
law. Commercial Union Ins. Co. v. Schmidt, 967 F.2d 270, 271 (8th
Cr. 1992). Applying these standards, we find no error in the
district court's grant of summary judgnent for Nationw de.

An i nsurance contract should be interpreted in the same way as
any other contract. Enterprise Tools, Inc. v. Export-Inport Bank,
799 F.2d 437, 439 (8th Gr. 1986). |If the words are unanbi guous,
then they should be given their ordinary neaning. Id. The
district court found that Nationw de's conprehensive general
liability policy clearly excluded coverage for | oading activities.
The district court then found that the business auto policies
i ssued by both Nationwi de and Great Wst provided coverage for the
ri sk at issue.

Nati onwi de's conprehensive general liability (CG&) policy
contains the foll ow ng excl usion:

Thi s i nsurance does not apply to:

g. "Bodily injury" or "property damage" arising out of
t he ownershi p, nai ntenance, use or entrustnment to others
of any aircraft, "auto" or watercraft owned or operated
by or rented or l|oaned to any insured. Use i ncl udes
operation and "l oadi ng or unloading."

Appel l ant's Appendi x at 84 (enphasis added). W agree with the
district court that this | anguage excl udes coverage for activities
involving the use and |l oading of the trailer. Therefore, by its



ternms, Nationw de's CA policy did not cover the accident at issue
her e.

The district court also found, however, that both the
Nat i onwi de and Great West busi ness auto policies provided coverage

for the risk involved in this accident. Its finding that
Nationwi de's policy covered the risk was based on Behlen's
ownership of the trailer. |Its finding that G eat Wst covered the

risk was due to its conclusion that Shotkoski had assuned the ri sk
of inproper |oading. See, e.q., Franklin Stainless Corp. v. Marlo
Transport Corp., 748 F.2d 865, 868 (4th Cir. 1984).

I n finding that Shot koski assumed the responsibility of safely
securing the | oad, thereby sharing the risk with his enpl oyer, BMC,
the district court relied on various facts. These facts showed
that al though the trailer was | oaded by Behl en enpl oyees, they did
so only to allow the trailer to be noved out of the Behlen |ot.
Al t hough t he Behl en enpl oyees supplied the allegedly faulty stake,
there is no evidence that such stake caused the tanks to fall off
the trailer, except for Shotkoski's affidavit stating that he
believed the stake caused the tanks to fall. I n other words,
despite Behlen's initial help in securing the | oad, Shotkoski still
assunmed the risk of inproper |oading and naintained the duty to
secure the load.® Furthernore, Behlen was properly treated as an
i nsured under the G eat West policy because the policy expressly
provi des coverage for owners of a borrowed trailer while the
trailer is connected to a covered sem-tractor. Appel l ant' s
Appendi x at 135.

*Great West seens to argue that because the Peterson
conplaint alleged inproper |oading on the part of Behl en,
Nat i onwi de's insured, Nationw de nust pay its share of the
Pet erson settlenent. This argunent ignores the district court's
finding that at all relevant tinmes, Shotkoski had assuned the
responsibility for the loading of the trailer.
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We nust next determ ne which of the two insurance policies
provi ded primary coverage for the accident. Geat Wst's policy
provi ded as foll ows:

This Coverage Formis Liability Coverage is primary for
any covered "auto"” while hired or borrowed by you and
used exclusively in your business as a "trucker” . . . .
[While a covered "auto" which is a "trailer" is
connected to a power unit, this Coverage Formis Liability
Coverage is:

(1) On the sanme basis, primary or excess, as for the
power unit if the power unit is a covered "auto."

(2) Excess if the power unit is not a covered "auto."

Appel l ant's Appendi x at 141. The Nationwi de policy contains a
simlar provision. Id. at 1109. Because G eat West provided
primary coverage for the power unit here, Geat West carried the
primary i nsurance coverage for this accident. Because the $400, 000
Pet erson settlenent was within G eat West's policy limts, seeid.
at 126, G eat West should have paid the entire settlenment anount.
Therefore, Nationwide should be reinbursed for its $120,000
contri bution.

Finally, despite Geat Wst's clains to the contrary, the
district court properly awarded Nationwi de its costs, expenses and
attorney fees for defending the Peterson lawsuit, following a
proper analysis of the reasonabl eness of those anbunts. W have
consi dered t he renmai nder of Great West's argunents and find themto
be w thout nerit.

I11.  CONCLUSI ON
Because the district court correctly granted sumrary judgnent

in favor of Nationwi de, we affirm the judgnent of the district
court.
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